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Intended outcome

• Evaluation of judicial decisions with intent to study the concept 
and practice of reproductive rights in Kenya

• The challenges in attaining the same 

• The current and future opportunities that are available in Kenya’s 
legal framework

• Highlight the role of the court and options in effecting the concept

• delineates  concept and scope of reproductive rights

• constitutes the concept of reproductive rights

• tenets essential in the process of attainment of reproductive rights



OUTLINE
• Definition of reproductive rights; Concepts

• Legal framework and International Instruments

• Judicial Perspectives and Reproductive Rights

• Contraceptives and Family Planning; 

Right to birth control

Right to terminate pregnancy

Reproductive Rights of Children and Adolescents

Child abuse;  early marriage and pregnancy

Female Genital Mutilation

Right to Health Care;

Availability;  Accessibility; Acceptability; Quality



THE CONCEPT OF REPRODUCTIVE 
RIGHTS

• Black’s Law Dictionary:, reproductive rights are a person’s 
rights relating to the control of his or her procreative 
activities it is the cluster of civil liberties relating to 
pregnancy, abortion, and sterilization especially the 
personal bodily rights of women in their decision.

• includes the idea of being able to make reproductive 
decisions free from discrimination, coercion, or violence.

• are already recognized in national laws, international 
human rights documents and other relevant United 
Nations consensus documents. 



CONCEPT CONTD

• are premised on the recognition of the basic right of all couples 
and individuals to freely and responsibly decide the number, 
spacing and timing of their children.

• Freedom to make choices  as a tenet in reproductive  rights  has 
implications  that  go  far  beyond  individuals  to  society

• the right to information

• the right to attain the highest attainable standard of sexual 
and reproductive health 



Scope Of Reproductive Rights.
• Right to birth control including 

contraception and family planning ; 

• Abortion and Fetal Interests/ right to 
terminate a pregnancy;

• Children and Adolescents

• the right to adequate reproductive 
health care; 

• Surrogacy: Right to access assisted 
reproductive technology; 

• the right to choose the method of 
childbirth

• the right to decide the number and 
spacing of one's children; 

• The ICPD also broadened the 
perspective of reproductive rights to 
include men’s reproductive health;

• Maternal Health Care and Services

• Gender, Sexuality, Women and 
Discrimination; (gender identity; 
sexual orientation )

• HIV/AIDS; (access to treatment; 
criminalization of transmission; 
forced sterilization; decriminalization  
of employment)



THE LEGAL FRAMEWORK

• Constitution of Kenya articles 26(4), 27, 43 

• The Penal Code sections 159 and 240.

• International instruments



International instruments 
• The Banjul Charter states that ‘Human beings are inviolable. And 

that every human being shall be entitled to respect for his life and 
the integrity of his person. It also requires that no one may be 
arbitrarily deprived of this right. Equally, every child has a right to 
live.

• Maputo Protocol seeks to create a right to medical abortions. It 
provides that ‘States Parties shall take all appropriate measures to 
protect  the  reproductive  rights  of  women  by  authorizing medical  
abortion  in  cases  of  sexual  assault,  rape,  incest and where 
continued pregnancy endangers the mental and  physical  health  of  
the  mother  or  the  life  of  the mother or the foetus



JUDICIAL PERSPECTIVES ON REPRODUCTIVE
RIGHTS Contraception and family planning :
• A) Right to birth control.

• In AAA v Registered Trustees – (Aga Khan University
Hospital, Nairobi) [2015] eKLR, Case where a woman sought
help for family planning and a procedure was carried out
which failed. The court held, “family planning is now widely
accepted in Kenya, and hospitals and doctors regularly offer it.
They owe their patients the duty of care to perform those services
to the professional standards expected of them. When they fall
short they must bear the consequences.’ The court awarded Kshs
4,320,000/00 as cost of raising and educating the child and Kshs
500,000/00 for pain, suffering & loss of Amenities.”



RH&R
STATISTICS 

8,000 
women died, and 166,00 
maimed during child birth 
15.% aged btw 15- 49 

41%
of Kenyan Women had 
experienced Gender 
Based Violence (GBV). 

MATERNAL 
MORTALITY

362 in every 100,000 
live births

21%
have undergone Female 
Genital Mutilation (FGM).

97%
In some regions 97 out of 
100 have undergone FGM

UNSAFE 
ABORTIONS

464, 690 unsafe abortions 
occurred in Kenya in 2012.

1,240 
DEATHS

266 per 100,000 unsafe 
abortions resulted in deaths 
in 2012.

CHILD 
BEARING

One in every five girls 
between 15 and 19



Contraception and family planning contd
• In ERO -vs- Board of Trustees Family Planning Association of 

Kenya, Nairobi HCC No. 788 of 2000. This case was a claim in 
negligence for a failed sterilization. The plaintiff claimed that she 
conceived and subsequently gave birth to a child after the 
permanent family planning procedure performed upon her by the 
Defendant’s medical officers, and that she thereby suffered loss 
and damage in having to bring up and educate an unplanned 
child. The court found that at the time of sterilization, conception 
appeared to have already taken place but could not be detected 
that early by the pre- sterilization tests then available.



Contraception and family planning contd
• B) Right to terminate a pregnancy

• The constitution provides that abortion is not permitted unless, in 
the opinion of a trained health professional, there is need for 
emergency treatment, or the life or health of the mother is in 
danger, or if permitted by any other written law.

• Maputo Protocol talks of right to abort in case of sexual 
abuse/mental health.

• Constitution Article 26 (4). Right to Life

• Penal Code makes it a felony for any woman who, being with 
child, attempts to procure an abortion



Art. 26(4)situations that constitute
‘danger’ and methods or means of
ascertaining it

• In Republic v. Jackson Namunya Tali, Criminal Case No. 75 of 
2009, the Accused was a nurse by profession who operated a 
medical clinic named M.P Medical Clinic & Laboratory Services. He 
assisted a client to procure an abortion which resulted into 
complications that led to her death. The accused submitted in court 
that  the  deceased  came  to  his  clinic  “ while  bleeding  in  
pregnancy ” The court convicted the nurse  of murder contrary to 
S.203 of the Penal Code. 

• Endangered life and rights of women versus obligation of the 
medical personnel



JUDICIAL PERSPECTIVES ON
REPRODUCTIVE RIGHTS

• C) Reproductive Rights of Children and Adolescents

• rights that enable everyone, including adolescents, to 
realize and maintain the highest standard of sexual and 
reproductive health

• Rights include protection of adolescents from sexual 
abuse, early marriages, and  female genital mutilation.



JUDICIAL PERSPECTIVES ON REPRODUCTIVE 
RIGHTS contd

• C(i) Sexual abuse

• In W.J & another v Astarikoh Henry Amkoah & 9 others [2015] 
eKLR the Petition raised the issue of the liability of state and state 
organs in the education sector where a deputy head teacher 
violated the rights of children placed under their care. The High 
Court in Kenya ordered the Teacher Service Commission (TSC) and 
State to compensate minors defiled in school by their deputy head 
teacher. The court stated that the State and the TSC were 
vicariously liable for the unlawful acts of the Deputy teacher who 
sexually abused the petitioners placed under his care



JUDICIAL PERSPECTIVES ON REPRODUCTIVE 
RIGHTS contd

• C K (A Child) through Ripples International as her guardian & next friend) & 
11 others v Commissioner of  Police / Inspector General of  the National Police 
Service & 3 others [2013] eKLR

• A declaration be and is hereby made to the effect that the neglect, omission, 
refusal and/or failure of the police to conduct prompt, effective, proper and 
professional investigations into the first eleven petitioners’ complaints of 
defilement violates the first eleven petitioner’s fundamental rights and freedoms-
inter alia

• to access to justice as respectively set out in Articles 21(1), 21(3), 
27,28,29,48,50(1) and 53(1) (c) of the Constitution of Kenya. 

• The court ordered the IG to investigate the complaints by the Petitioners



JUDICIAL PERSPECTIVES ON 
REPRODUCTIVE RIGHTS contd

• C(ii) Early marriages/pregnancy

• In Council of Imams and Preachers of Kenya, Malindi & 4 others 
v Attorney General & 5 others [2015] eKLR the petitioners were 
charged with the offence of subjecting MB, a girl aged 16 years 
to harmful cultural practices - arranging for the early 
marriage. whether a child professing the Islamic faith had the 
capacity to marry and/ or be married under the Islamic laws 
and whether such a marriage was lawful under the laws of 
Kenya.



Early marriages contd

• Article 45 (2) only recognised the right to marriage only 
as between adults of opposite gender. The court also 
stated that article 53(1) (d) provided that, every child 
had to be protected from abuse, neglect, harmful cultural 
practices, all forms of violence, inhuman treatment and 
punishment, and hazardous or exploitative labour. The 
court held that in the Kenyan context, the law 
condemned marriages for those aged below 18 years.

• .



Comparative jurisprudence on Judicial 
Perspectives

• Mudzuru & Another v Ministry of Justice, Legal & Parliamentary 
Affairs (N.O.) & Others, the Constitutional Court in Zimbabwe,  
(Const. Application No. 79/14)  Judgment No. CCZ 12/2015 ,  2015] 
ZWCC 12

• In South Africa The facts of this case were that the appellant was 
convicted of human trafficking, rape and common assault, and 
assault with intent to cause grievous bodily harm on a 14-year-old 
girl while conducting customary law traditional ceremonies with 
intent to marry the complainant (the 14 year girl). The court held 
that customary marriage practices  does  not justify  child  
abduction  and rape 



JUDICIAL PERSPECTIVES ON 
REPRODUCTIVE RIGHTS contd

• C(iii) Female genital mutilation (F.G.M)

• These cases are dealt with as criminal offences.

• Great challenges to have cases filed with Police/Court

• The violations to girls and even women as a result of FGM 
never taken into consideration;

• Their needs for psycho-social and psychological trauma;

• Medical needs for intervention due to physical trauma;



Judicial Perspectives on Reproductive 
Rights contd

• D) Right to health care Article 43 of the Const

• realization of these rights is progressive

• State has the obligation to “take legislative, policy and other measures, 
including the setting of standards.” 

• right to health based on four interrelated elements ,

• (i)Availability; (ii)Accessibility;

• (iii) Acceptability (iv) Quality of public health-care facilities. 



ROLE OF COURT
• Role of court to enforce socio-economic rights 

• the court is tasked with scrutinizing government action and 
policy 

• judicial process is essential in the realization of reproductive 
rights however litigation has been noted as health service's 
most pressing concerns notably obstetric litigation has 
emerged as phenomenal

• This has resulted in an increase in the practice of defensive 
medicine and destruction of patient-doctor relationships.



Evaluation of Kenya’s jurisprudence : A, A, A, Q 
contd.

• Accessibility: Economic accessibility

• In Millicent Awuor Omuya alias Maimuna Awuor and Another v . The 
Attorney General and  Four Others [2015] eKLR the issue of 
accessibility was litigated. Petitioners detained at Pumwani Hospital 
for several days, and treated in a cruel, inhuman and degrading 
manner by staff for failing to pay the medical bills incurred for 
receiving maternal health services. Constitution  guaranteed  the  right  
to  health, including reproductive health care. 

• The Court found  that  the denial of access from the hospital had 
violated the right to dignity of the petitioners

• Even though Best Interest of the Child Paramount but not mentioned



Evaluation of Kenya
: A, A, A, Q contd.

• Accessibility contd

• In Isaac Ngugi v The Nairobi Hospital & 2 others [2013] 
eKLR, one of the issue called for determination was 
whether the detention of a patient in hospital for non-
payment of hospital bills was a violation of the person’s 
fundamental rights and freedoms. The court held that 
detaining a patient for non-payment or failure to pay a 
contractual debt was a violation of Article 29(a) of the 
Constitution.



Evaluation of Kenya’s : A, A, A, Q contd.
• Right to provision of health services

• In PAO and Two Others v. Attorney General (High  
Court  Petition  No  409  of  2009),  the  Court  
affirmed  that  the  right  to  health  is  indispensable 
to the enjoyment of other rights. The court further 
stated that it encompassed the positive obligation to 
ensure that services are provided. It also included the 
negative duty not to do anything that would affect 
access to health care services..



Conclusions and recommendations 

Academia can carry out a research on each of these areas to collect Data 
and also identify the gaps in interventions by GOK and other CSOs

More Public Interest Cases be brought to court on these issues by advocates 
and CSOs

Courts to make GOK accountable in situations where children face 
challenges of realising these rights through their pronuoncement in court

Courts to deal firmly with persons abusing/denying children of their rights

Children Issues need to be given priority by GOK through line Ministry by

Ensuring there is a Line Budget to cater for children needs to 
reproductive health to actualize reproductive health rights that are: 

Available;  Accessible; Acceptable; Quality
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