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Evolution of Juvenile 
Justice

International and regional laws and policies



United 
Nations 
standards 
and norms 
in juvenile 
justice.

•The Beijing Rules, divided into six parts, cover a whole range of 

issues such as general principles; investigation and prosecution; 

adjudication and disposition; non- institutional treatment; 

institutional treatment and research and planning; policy 

formulation and evaluation of policy, 

40/33: United Nations 

Standard Minimum Rules 

for the Administration of 

Juvenile Justice (the 

Beijing Rules (1-2, 5, 24). 

•the JDL Rules set out principles that define the specific 

circumstances under which children can be deprived of their liberty 

and the conditions under which they should be kept in line with 

respect for children’s human rights. Its provisions (in particular the 

principle of detention as a last resort) inspired similar provisions of 

the CRC

45/113: United Nations 

Rules for the Protection 

of Juveniles Deprived of 

their Liberty (Havana 

Rules)

•the Riyadh Guidelines are focused on prevention of child offending 

by having regard to early preventive interventions especially for 

children in situations of social risk. As opposed to the other two 

sets of Rules, the Riyadh Guidelines establish social policies and 

programmes in this regard. Added to the fact that the Guidelines 

link “many complex ideas that make it difficult to distil information 

in a succinct form,” they have not been invoked much in the sphere 

of legislative reform of juvenile justice law.

. 45/112: United Nations 

Guidelines for the 

Prevention of Juvenile 

Delinquency (the Riyadh 

Guidelines (5, 52). 



The UNCRC 
and the 
Committee 
on the Rights 
of the Child.

• Article 37 is central to the rights of children in conflict 
with the law. It provides that:

• No child shall be subjected to torture or other cruel, 
inhuman or degrading treatment or punishment. Neither 
capital punishment nor life imprisonment without 
possibility of release shall be imposed for offences 
committed by persons below eighteen years of age;

• No child shall be deprived of his or her liberty unlawfully 
or arbitrarily. The arrest, detention or imprisonment of a 
child shall be in conformity with the law and shall be used 
only as a measure of last resort and for the shortest 
appropriate period of time;

• Every child deprived of liberty shall be treated with 
humanity and respect for the inherent dignity of the 
human person, and in a manner which takes into account 
the needs of persons of his age or her age. In particular, 
every child deprived of liberty shall be separated from the 
adults unless it is considered in the child’s best interest 
not to do so and shall have the right to maintain contact 
with his or her family through correspondence and visits, 
save in exceptional circumstances;

• Every child deprived of his or her liberty shall have the 
right to prompt access to legal and other appropriate 
assistance, as well as the right to challenge the legality of 
the deprivation of his or her liberty before a court or 
other competent, independent and impartial authority, 
and to a prompt decision on any such action.”

• Article 40 “States parties recognize the right of every 
child alleged as, accused of, or recognized as having  
infringed the penal law to be treated in a manner 
consistent with the promotion of the child’s sense of 
dignity and worth, which reinforces the child’s 
respect for the human rights and fundamental 
freedoms of others and takes into account the child’s 
age and desirability of promoting the child’s re 
integration and a child’s assuming a constructive role 
in society.

• Article 40 (1) of the CRC also refers to reintegration as 
the primary objective of the juvenile justice system 
and the need for the child to assume a constructive 
role in the society. These have been said to hint at a 
more restorative justice approach (Skelton 1996). 

• The UN Committee on the rights of the child has also 
pronounced itself on the issue of juvenile justice 
through the general comment no 10 by providing 
that States parties have to apply systematically the 
general principles contained in articles 2, 3, 6 and 12 
of CRC, as well as the fundamental principles of 
juvenile justice enshrined in articles 37 and 40, that is 
the child’s right to non-discrimination, best interest of 
the child, right to survival and development, right to 
be heard and dignified treatment.



UNCRC 
Contd.. 

The CRC also provides for alternative sanctions as compared to institutional care. 

These include probation, foster care, education and vocational training.

Unlike what is sometimes experienced by adult offenders, the CRC protects and 

promotes the rights of a child in conflict with the law in as far as due process is 

concerned.  Geraldine Van Bueren, The International Laws on the Rights of the 

Child (Martinus Nijhoff 1998)

Six features can be discerned from the CRC which usher in a new normative 

standard for juvenile justice (Sloth Nielsen 2001):

•(a) The establishment of separate laws, institutions, and procedures applicable to

•children accused or alleged of committing crimes

•(b) The setting of a minimum age of criminal capacity

•(c) The principle of detention as a last resort and for the shortest period of time

•(d) The desirability of diversion as a binding obligation on State Parties to the CRC

•(e) The extent to which procedural guarantees under the CRC and related international instruments, such as 

the UN Beijing Rules on the Administration of Juvenile Justice, are accommodated in a juvenile justice 

framework

•(f) The limitation of certain sentences and need for alternative dispositions at the sentencing stage

Thus, State Parties should consider the need for community- based approaches 

to crime that offer opportunities for the juvenile justice system to communicate 

denunciation of wrongdoing while establishing in a young offender a sense of 

empathy with the victim and connectedness to the family and community



Regional laws 
and policies: 
Africa Charter 
on the Rights 
and the 
welfare of the 
Child

Relevant to juvenile justice are article 

4 (the best interests of the child and 

consideration of the views and wishes 

of children); article 16 (protection 

against child abuse and torture) and 

article 17 (administration of juvenile 

justice).

Article 17 (1) provides thus:

• Every child accused or found 

guilty of having infringed penal 

law shall have the right to special 

treatment in a manner consistent 

with the child’s sense of dignity 

and worth and which reinforces 

the child’s respect for human 

rights and fundamental freedoms 

of others.

3 aspects that can be drawn from A.17 ACRWC:

• In the first place, it provides for the speedy determination of matters involving 

children.

• Secondly, unlike the CRC, Article 17(3) expressly and clearly provides that 

reformation and re-integration of the child must be the essential aim of 

treatment of the child during trial and after conviction. This strengthens the 

contention that “rehabilitation is a right of every prisoner.” 

• Thirdly, Article 17(2)(c)(iii) guarantees every child the right to be afforded legal 

and other appropriate assistance in the preparation and presentation of his 

defense. “this formulation is not qualified in any way and finds no comparison in 

any other human rights instrument.” 



Juvenile Justice Legislation in Kenya
The Journey



Taking a step 
back in time:

History records that in the African context a child belonged to the 
community .

As observed by (Campbell, 2002) before the outbreak of the Second 
World War, juvenile colonial Kenya came to represent a key social 
problem: African juvenile offenders became the subject of serious 
state interest for I930s. 

Reforms in juvenile justice and penal processes introduced this time 
were influenced by two strands of social thought:inspired by a model 
that increasingly emphasized the need for the protection, separation  
and rehabilitation of juveniles; The other strand found in Kenyan 
thinking on juvenile offenders was shaped by eugenic ideas concerning 
innate racial and criminal characteristics of the African Child. 



History: 1933-
1934

• The superintendent of Kenya's Kabete Reformatory, Captain Wood, 
saw urban life, and the incapacity of some Africans to cope with it, 
as a cause of juvenile delinquency: '

• Kabete was reported to be “rather a nature of prison than a 
school, there is little, if any, reformation and quite inadequate 
education.

• In 1933, a Juvenile Offenders Ordinance was enacted: where a 
child was defined as a person under the age of 14 and a young 
person as being under sixteen years of age. This Act went ahead to 
recommend further that children should have separate courts 
hearings, children and young people should be protected by the 
Commissioner of Police from associating with adult offenders, the 
court procedure should be more appropriate and if sentence of 
imprisonment is imposed, then it should not be less than three 
years and not more than seven years. 

• Following the report of the committee on juvenile crime and 
kabete reformatory, the said law was repealed and a new juvenile 
ordinance was passed which mirrored English legislation which 
redefined the age of a young person as between the age of 14- 18 
years, it established remand homes and approved schools



Other Laws 
1948-1963

• Penal Code  CAP. 63 (1948)

• Section 4 of the Penal code (CAP 63) sets the age of criminal responsibility which  an 
age below which a child cannot be held to be criminally responsible even when they 
have committed a crime. A person under the age of eight years is not criminally 
responsible for any acts or omission whereas  a person under the age of twelve years 
is not criminally responsible for acts or omissions, unless it is proved that at the time of 
commission he had the capacity to know that he ought not to do the act or make the 
omission: commonly referred to as the doli incapax rule. 

• Criminal Procedure Code CAP. 75 (1948)

• According to the Penal Code, S 14(1) provision for remand and clearly states that a 
police officer shall present a person who has been arrested in court within 24 hours 
after being arrested. This being the case, child offenders are no exception and should 
be taken to the juvenile court once suspected to have committed an offence. The same 
Act is however silent on the apprehension of child offenders specifically according to 
CRC (37)b. 

• Children and Young Persons Act 1963 (CAP 141) (repealed)

• This law was enacted to protect the rights of child offenders in matters such as 
proceedings in juvenile courts, protection or discipline of children and juveniles, and 
commitals to fit persons and to approved schools

• The Act provided for the establishment of remand homes and approved schools 
Children and Young Persons Act (S 36). These approved schools generally aimed 
at educating and rehabilitating children and return to society



The 
Constitution, 
2010 and the 
Children Act, 
2001

The Constitution, 2010

• Article 53 (f) to be precise gives the 
provision for the protection of the child. 

• 53 (f) “every child has the right not to be 
detained, except as a measure of last resort, 
and when detained, to be held-

• For the shortest appropriate period of time; 
and

• Separate from adults and in conditions that 
take account of the child’s sex and age”

• In addition, the Constitution provides that 
every accused person has a right to fair trial, 
to have the trial begin and conclude without 
unreasonable delay

The Children Act, 2001

• This law incorporates the provisions of the CRC and 
ACRWC. Section 4 makes the provision for the best 
interests of the child being a primary consideration in 
actions taken by institutions and administrative 
authorities.

• Another one of the greatest benefits of this law is the 
harmonization of the definition of the word Child to 
be a person under the Age of 18 years.

• Provision is made for separate courts to deal with 
children matters and the general principles to be 
observed in proceedings in Children’s courts.

• On arrest, Rule 4(1) of the Child Offender Rules states 
that:

• “where a child is apprehended with or without a 
warrant on suspicion of having committed a criminal 
offence he shall be brought before the court as soon as 
practicable:

• Provided that no child shall be held in custody for a 
period exceeding twenty-four hours from the time of 
his apprehension, without the leave of court”

• The Rules also prevent a child offender from being 
detained in a police station , or to be detained with or 
allowed to associate with an adult who is not related 
to the child 

• After the trial process and where the Children’s Court 
is satisfied as to the guilt of the child offender, it is 
mandated to deliver the verdict without using the 
words “conviction” or “sentencing” as is the case in 
normal courts



The Child Through the 
Justice System:

Gains under the 
Children Bill, 2019



The Child 
through the 
system: Pre-

Trial

• Arrest

• The Children Bill 2019, increases the age of criminal responsibility from 8- 12 years. This is in line 
with international standards and norms of juvenile justice.

• Upon arrest or when accused of having committed a criminal offence, a child will usually be 
taken to a police station where they will stay in custody until produced in court. From the 
moment of arrest, the accused child is entitled to various rights and guarantees afforded to him 
or her as the accused.  Including: the right to be presumed innocent until proven guilty; the right 
to be informed promptly and directly of the charges against him or her; the right to state-
provided legal or other assistance unless considered not to be in his or her best interest; to have 
the matter determined without delay; not to be compelled to testify or make a confession; free 
assistance of an interpreter; to appeal decisions; and respect for privacy at all times

• The Children Bill (clause 216) provides additional safeguards such as the assessment of a child by 
a Children’s Officer and Probation Officer upon arrest. If a child is not released on bond he or she 
shall be placed in a Children Remand Home or Child Protection Unit However, detention pending 
trial is a measure of last resort and for the shortest appropriate amount of time, separate from 
adults and in conditions that take account of the child’s sex and age

• 1 b) At the Police Station

• While at the police station, a child is placed under the custody and care of the police officers. 
Unfortunately, many police stations are not equipped with sufficient facilities and resources to 
care for the child, let alone adequate space to keep the child separate from adults; children are 
often placed under the care of the ‘gender desk’ at the police station. Further, many police 
officers are not trained in handling children. Clause 62 of the Children Bill solves this problem by 
requiring the government to establish ‘child protection units’ (CPU) in every police station.

• Preliminary Inquiry

• Under the Children Act 2001, the child’s case would ordinarily be mentioned in court, plea taken 
and a trial date given. However, clause 224 of the Children Bill introduces a mandatory 
preliminary inquiry, which shall be regarded as the child’s first appearance in Court. The 
preliminary inquiry is an opportunity for the Court to consider the assessment reports and 
establish whether diversion is applicable, the eligibility of a child to undergo diversion, to identify 
a suitable diversion option or whether the case should be transferred to a Children’s Court..



Pre- trial and 
Trial 

Diversion

Clause 220 of the Children Bill provides two alternative processes to which a child in conflict with the law may be 
subjected - either diversion or the judicial process. 

Clause 222 of the Bill makes clear that diversion seeks to promote rehabilitation of the child, reintegration of the child, 
provide an opportunity for those harmed by the child’s actions to express their views, restitution, reconciliation, and to 
minimize stigmatization of the child and avoid the adverse consequences of the child’s subjection to the criminal justice 
system

The Bill envisions three levels of diversion to be supervised by the court under clause 227. Diversion options range from 
the least onerous to the most onerous – from an oral or written apology (level 1), to referral to a family group 
conference (level 2) to referral to a residential programme (level 3) among a diversity of options. It should be noted that 
the court has discretion to apply diversion options in combination

Children’s Court

The Children Act 2001 and Children Bill 2019 both establish the ‘Children’s Court’. The Court should be child-friendly.  At 
present, most court stations in Kenya do not have a separate Children’s Court, but convert the existing Magistrates’ 
Court into a Children Court when hearing children matters

While the Court had power to clear court under and section 75 of the Children Act, clause 95 of the Children Bill gives 
the court more power to protect the child through a variety of specific measures

Legal Aid- Clause 97 of the Children bill, makes provision for Legal Aid for the children at the cost of the state.

In dealing with the child, section 187 of the Children Act and the Children Bill (clause 231) elevate the ‘best interest of 
the child’ to a duty. This echoes Article 53 (2) of the Constitution of Kenya which provides that a child’s best interests 
are of paramount importance in every matter concerning the child

After the finding of guilt: In the spirit of the CRC, the Children Bill introduces new methods of dealing with the child in 
conflict with the law such as: placement in a youth corrective training center under the provisions of the Prison Act, a 
restorative justice order, a supervision order, as well as orders of diversion provided under the Bill



Post Trial
• Rehabilitation of the Child

• The most common committal by the courts is to a rehabilitation centre. However, 
institutionalization of children is a measure of last resort under the Children Bill. 
Rehabilitation centres are currently established under section 47 of the Children Act. Under 
the Children Act, children between the ages of 10 to 15 can be committed to rehabilitation 
centres. Should the Children Bill be passed, children below age twelve years cannot be 
placed in a rehabilitation centre given that the minimum age of criminal responsibility under 
the Bill is age twelve years.

• The Children Bill posits a new requirement that every rehabilitation school shall be suitably 
designed and equipped to implement approved educational and vocational training 
programmes.

• Reintegration

• The ultimate reintegration of the child into the family and in mainstream society is one of the 
Court’s guiding principles in determining any case involving a child in conflict with the law. 
The Children Bill does not clearly spell out provisions for the re-integration of the child in 
conflict with the law. However, clause 77(7) provides that the Cabinet Secretary shall make 
regulations to provide for the procedure for reintegration and transfer of children.



Conclusion

The Children Bill has undoubtedly fortified the 
legal and procedural safeguards guaranteed to 

a child throughout the legal process from arrest 
all the way to integration. The Children Bill 

2019 fills gaps and ameliorates the Children Act 
2001 in conformity with the Constitution of 

Kenya 2010 and international standards of child 
justice. The Bill adequately protects the basic 

procedural safeguards and rights of the child in 
conflict with the law which are stated in the 
CRC, the United Nations Standard Minimum 

Rules for the Administration of Juvenile Justice 
1985 (‘The Beijing Rules’) and enshrined in the 
Constitution of Kenya 2010. Further, many of 
the Bill’s provisions give consideration to the 
welfare of the child and allow those dealing 

with the child adequate discretion to consider 
individual circumstances specific to the child in 

question in order to make decisions in his or 
her best interest.  


